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Circular 230 

Treasury Circular 230 Disclosure:  To ensure compliance with 

requirements by the IRS in Circular 230, we inform you that, 

unless we expressly state otherwise in this communication, any 

tax advice contained in this communication is not intended or 

written to be used, and cannot be used, for the purpose of (i) 

avoiding penalties under the Internal Revenue Code or (ii) 

promoting, marketing or recommending to another party any 

transaction or other matter addressed herein. 

Treasury Circular 230 Disclosure 
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Questions are welcome during 

the presentation 
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Beyond SIFL: 

• Public company disclosure issues 

• Entertainment-use disallowance 

• Using time sharing agreements and other reimbursement 

mechanisms for personal use 

Advanced Personal Use Considerations 
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Public Company Disclosure Issues 

• Public companies must comply with SEC reporting rules 

– Aircraft personal use “perk” 

– Related party transactions and certain agreements 

– Other related rules 

• Many companies have aircraft use policies designed for SEC 

compliance 

• Learn to spot potential issues 

Help your company meet SEC compliance goals 
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Public Company Disclosure Issues 

• Proxy disclosure for named executive officer and director 

compensation, including “perks” 

– “Perks” = any non-business flights 

– “Aggregate incremental cost” of flights, including deadheads 

– Reporting threshold $10,000 

– Explanation required 

– No exception for flights under security plan 

• Generally, no “perk” if executive or director pays for flights 

– BUT, watch FAA and FET issues 

 

SEC Reporting Rules – Compensation Reporting 
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Public Company Disclosure Issues 

• GOOD EXAMPLE:  

SEC Reporting Rules – Compensation Reporting 

 

PepsiCo, Inc. 2012 Proxy 
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Public Company Disclosure Issues 

• GOOD EXAMPLE:  

SEC Reporting Rules – Compensation Reporting 

 

PepsiCo, Inc. 2012 Proxy 
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Public Company Disclosure Issues 

• GOOD EXAMPLE:  

SEC Reporting Rules – Compensation Reporting 

 

PepsiCo, Inc. 2012 Proxy 
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Public Company Disclosure Issues 

• GOOD EXAMPLE:  

(A) Personal use of Company aircraft and ground transportation is valued based on the aggregate 
incremental cost to the Company. The aggregate incremental cost is calculated based on the 
variable operating costs that were incurred as a result of personal use of the aircraft (such as fuel, 
maintenance, landing fees and crew expenses) or ground transportation (such as fuel and the 
driver’s compensation). The NEOs are fully responsible for all personal income taxes associated 
with any personal use of aircraft and ground transportation. 

 As an internationally recognized business leader and public figure, the Compensation Committee 
requires Ms. Nooyi to use company aircraft and ground transportation for all travel. This 
requirement serves to enhance her security and personal safety, and to increase her time 
available for business purposes. The Committee reaffirmed this security requirement following an 
exhaustive independent security study completed in 2010. This independent study identified real 
and present risks for Ms. Nooyi due to her considerable visibility in multimedia venues as the 
leader and identifiable face of PepsiCo, one of the largest and most recognized U.S. corporations. 
Approximately two-thirds of the personal aircraft use reported for Ms. Nooyi in the table above 
reflects significant mileage incurred in connection with two trips to India, Ms. Nooyi’s home 
country. The Committee will continue its ongoing assessment of Ms. Nooyi’s use of company-
provided transportation to ensure that it remains appropriate. 

 Beginning in 2009, Business unit CEOs must reimburse PepsiCo for the full variable operating 
cost of personal flights in excess of a limited number of hours per year as established by the 
Compensation Committee. Personal use of company ground transportation and company aircraft 
for other executive officers must be approved by the Chairman and CEO on a case-by-case basis. 

 

SEC Reporting Rules – Compensation Reporting 

 

PepsiCo, Inc. 2012 Proxy 
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Public Company Disclosure Issues 

• BAD EXAMPLE: 

7. While Don Tyson was employed as senior chairman from 1997 to 2001, 
Tyson Foods provided him with the following, which totaled approximately 
$3 million: 

• $426,0865 of personal use of company-owned aircraft by him and his family 
and friends. Don Tyson had virtually unlimited access to Tyson Foods' 
aircraft. The only limitation on Don Tyson's access to Tyson Foods' aircraft 
was that business use would take priority over personal use. Mr. Tyson's 
family and friends regularly used the company's aircraft for personal travel 
with and without him on board; 

– 5 The company calculated the value of personal aircraft usage using the method 
required for imputation of income for tax purposes, known as Standard Industry 
Fare Level, or SIFL, rather than the aggregate incremental cost method required 
by Instruction 2 to Item 402(b)(2)(iii)(C) of Regulation S-K of the Exchange Act for 
disclosure of perquisites. 

 

SEC Reporting Rules – Compensation Reporting 

 

Tyson Foods, Inc. SEC Release No. 51625, April 28, 2005 
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Public Company Disclosure Issues 

• BAD EXAMPLE: 

12. Of the perquisites the company did disclose, the company disclosed them as "travel and 
entertainment" costs, as noted above. That description was inaccurate because Don Tyson and his 
family and friends received over $372,539 in personal expenses that could not be characterized as 
''travel" or "entertainment." Also, in many years, the cost of these personal expenses, use of 
company homes, personal use of company aircraft and/or residential services exceeded 25% of the 
total perquisites. However, these perquisites were not separately disclosed "by type and amount" in 
the footnotes to the summary compensation tables as required by the Commission's rules. See 
Regulation S-K, Item 402(b)(2)(iii)(C) and Instruction I thereto. 

13. Due to the internal control failures, many of the perquisites described above were neither raised 
with nor authorized by Tyson Foods' compensation committee or its board of directors.6 While the 
members of the compensation committee knew generally that Don Tyson received "travel and 
entertainment" in the form of his own personal use of company aircraft and homes and the dollar 
amount of Mr. Tyson's annual perquisites, no one in company management, including Don Tyson, 
brought to the compensation committee's or the full board's attention any additional information 
about his other perquisites. As a result, for example, the board members were unaware until the 
Commission's investigation that the company was paying for substantial personal expenses 
incurred by Don Tyson and two of his friends. They were also unaware of the regular use of 
company aircraft by Don Tyson's family and friends while he was not on board. They were also 
unaware until a review of executive perquisites by the company's general counsel's office in 
November 2002 (discussed in greater detail below) of the housekeeping, lawn maintenance, 
telephone services, and automobile maintenance provided to Don Tyson and his family and friends. 

 

SEC Reporting Rules – Compensation Reporting 

 

Tyson Foods, Inc. SEC Release No. 51625, April 28, 2005 
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Public Company Disclosure Issues 

• Related party transactions > $120,000 per year 

• Compensations arrangements 

• Material agreements (8-K) 

• Look for with time sharing agreement, Nichols arrangement, 

separate charter of company aircraft 

SEC Reporting Rules – Related Party Transactions 

and Certain Agreements 
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Public Company Disclosure Issues 

• GOOD EXAMPLE: Time Sharing Agreement 

• Other benefits and perquisites. Mr. Barrett's employment agreement 
provides that he and his family may use our corporate aircraft for personal 
travel. He does not receive tax reimbursement for any imputed income 
associated with such personal travel. The Board has encouraged Mr. Barrett 
to use corporate aircraft for personal travel because the Board believes it 
provides greater availability for Mr. Barrett to attend to business matters and 
increased travel efficiencies. Any personal use that would cause the amount 
reported in our annual proxy statement to exceed $100,000 requires 
advance approval from the Compensation Committee. We also have an 
aircraft time sharing agreement with Mr. Barrett that permits him to 
reimburse us for incremental costs when he uses the aircraft for personal 
travel, in which case such travel does not count against the $100,000 limit. 

SEC Reporting Rules – Related Party Transactions 

and Certain Agreements 

 

Cardinal Health Inc. 2012 Proxy 
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Public Company Disclosure Issues 

• GOOD EXAMPLE:  Nichols Opinion 

• The Company owns a controlling interest in an aircraft due to the frequent business travel 
needs of its executives and the limited availability of commercial flights in Lincoln, Nebraska, 
where the Company’s headquarters are located. Union Financial Services, Inc., which is 
owned by Mr. Dunlap and Stephen F. Butterfield, a member of the Board of Directors and 
former Co-Chief Executive Officer of the Company, owns the remaining interest in the 
aircraft. Consistent with guidance issued in 2010 from the Federal Aviation Administration, 
the Company can be reimbursed for the pro rata cost of owning, operating, and maintaining 
the aircraft when used for routine personal travel by certain individuals positions with the 
Company require them to routinely change travel plans within a short time period. 
Accordingly the Company allows Messrs. Dunlap and Butterfield to utilize its interest in the 
aircraft for personal travel when it is not required for business travel. The value of the 
personal use of the aircraft is computed based on the Company’s aggregate incremental 
costs, which include variable operating costs such as fuel costs, mileage costs, trip-related 
maintenance and hangar costs, on-board catering, landing/ramp fees, and other 
miscellaneous variable costs. In 2010, Messrs. Dunlap and Butterfield did not receive any 
personal travel benefits with respect to the Company’s interest in the aircraft, since all 
personal travel by Messrs. Dunlap and Butterfield on such aircraft occurred with respect to 
the interest in the aircraft owned by Union Financial Services, Inc. 

SEC Reporting Rules – Related Party Transactions 

and Certain Agreements 

 

NelNet, Inc. 2011 Proxy 
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Public Company Disclosure Issues 

• GOOD EXAMPLE: Executive Charter 

• Related Person Transactions 

In 2011, the Board pre-approved or considered and approved or 

ratified all of the following related person transactions: 

Payments for Non-Business Use of Aircraft: Our corporate 

aircraft is used primarily for business purposes. From time to 

time, Mr. Och has used the aircraft for personal use. Mr. Och 

is charged market rates for such use. For the year ended 

December 31, 2011, Mr. Och paid $839,498 for his non-

business use of the corporate aircraft. 

 

SEC Reporting Rules – Related Party Transactions 

and Certain Agreements 

 

Och-Ziff 2012 Proxy 

16 



Public Company Disclosure Issues 

• BAD EXAMPLE:  

• On December 20, 1996, GE, with the approval of its board of directors, and 
Welch executed an "employment and post-retirement consulting agreement" 
(the "Agreement"). The Agreement required Welch to continue to serve as 
chairman and CEO until December 31, 2000, and, during his retirement, to 
provide consulting services and advice to GE when and as requested by the 
company's CEO. In exchange for these services, he was to receive a 
retainer at the beginning of each year equal to five-days pay (at his daily 
salary rate existing upon retirement) and a daily fee for each additional day 
of service. Under the Agreement, however, Welch's principal benefits were 
non-monetary. With respect to those benefits, the Agreement stated: 

– "In addition, the Company shall provide Welch, for the remainder of his life, 
continued access to Company facilities and services comparable to those 
provided to him prior to his retirement, including access to Company aircraft, cars, 
office, apartments, and financial planning services." 

 

SEC Reporting Rules – Related Party Transactions 

and Certain Agreements 

General Electric Company, SEC Release No. 50426, September 23, 2004 
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Public Company Disclosure Issues 

• BAD EXAMPLE:  

• Welch retired on September 30, 2001. In his first year of retirement, Welch received 
approximately $2.5 million in benefits under the Agreement,2 which included the following: (a) 
access to GE aircraft for unlimited personal use and for business travel …  Approximately 
$1.2 million of the total cost of these benefits was attributable to Welch's use of GE aircraft. 

8. GE's 1997 proxy statement did not describe or disclose the benefits Welch would receive in 
retirement. Rather, it stated that:  

" ... the Board agreed ... to provide him continued lifetime access to Company facilities and 
services comparable to those which are currently made available to him by the Company." 

GE included this same disclosure in each of the subsequent five proxy statements it filed through 
2002, the last proxy statement in which GE made disclosures concerning the Agreement. 
These proxy statements were prepared and reviewed by GE's securities law counsel, and the 
disclosures related to the Agreement, along with certain other information from the proxy 
statements, were incorporated by reference in GE's 1996- 2001 annual reports on Form 10-
K, which were signed by a majority of GE's directors. 

SEC Reporting Rules – Related Party Transactions 

and Certain Agreements 

General Electric Company, SEC Release No. 50426, September 23, 2004 
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Public Company Disclosure Issues 

• BAD EXAMPLE:  

14. GE's 1996 Form 10-K, its 1997 proxy statement and each of its Forms 10-K and proxy 
statements filed through 2002 failed to fully describe the substantial benefits that Welch 
would receive as part of the Agreement. The proxy statements only referred to Welch's 
entitlement to " ... continued access to Company facilities and services comparable to those 
that are currently made available to him by the Company," but did not provide any other 
specific information about the ''facilities and services" Welch would receive in retirement. In 
addition, the Agreement itself, which was appended as an exhibit to GE's 1996 Form 10-K, 
did not provide further meaningful and complete disclosure of those "facilities and services." 
Moreover, GE made no other disclosures in its periodic or other reports that allowed investors 
to understand the nature and scope of Welch's retirement benefits. As a result, GE failed to 
satisfy its obligation to fully and adequately describe the terms and conditions of the 
Agreement. See In the Matter of W.R. Grace & Co., 53 SEC 225, 229 (Sept. 30, 1997) 
(finding that W.R. Grace failed to fully disclose the substantial retirement benefits provided to 
CEO J. Peter Grace, Jr.) . .5. Accordingly, GE violated Sections 13(a) and 14(a) of the 
Exchange Act and Rules 13a-1, 14a-3 and 14a-9 thereunder. 

SEC Reporting Rules – Related Party Transactions 

and Certain Agreements 

General Electric Company, SEC Release No. 50426, September 23, 2004 
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Public Company Disclosure Issues 

• Sarbanes – Oxley 

– Generally, no loans to executives 

– Audit committee member independence 

• NYSE and NASD rules 

– Independent director and committee requirements 

– Corporate governance guidelines 

– Related party transactions 

• State law 

Other Related Rules 
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Public Company Disclosure Issues 

  

 

Example Industry is Watching 

Shareholders Derivative Petition against Chesapeake Energy Corporation 
May 8, 2012 
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Public Company Disclosure Issues 

Example Industry is Watching 

Shareholders Derivative Petition against Chesapeake Energy Corporation 
May 8, 2012 

22 



Public Company Disclosure Issues 

• Compliance tool (not required) 

• Who may request a flight 

• For what purpose 

• Information and approvals 

• Special arrangements 

• No plane no gain aircraft use policy resource 

– http://www.noplanenogain.org/images/1255958488.pdf_copy1.pdf 

Company Aircraft Use Policy 
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Public Company Disclosure Issues 

• Example of No Plane No Gain:  

– Sample Policy Language:  

In order to maintain an open line of communications, [position title] is 

authorized to use Company A’s aircraft for non-business purposes.  

Such flight shall be conducted under a time sharing agreement in 

accordance with FAA regulations, with payment to Company A up to 

the maximum allowable reimbursement rate.  The time sharing 

agreement shall be approved by the Board of Directors.  

 

Company Aircraft Use Policy 
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Public Company Disclosure Issues 

• Identify specific company guidelines and resources 

• Spot potential issues – examples 

– Unusual requestor 

– Last minute personal destination and/or passenger 

– Executive with personal use cap or other limit 

– Special arrangements 

Learn to Spot Potential Issues 
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Personal Entertainment Use 

• Additional level of tax compliance at the company level. 

– Different than SIFL 

• Limits deductions for personal entertainment use. 

– Focused on costs/deductions 

– NOT all personal use 

• Effective since October 2004. 

• Final Regulations issues in 2012. 

• Four methods to calculate the limitation. 

– Seat Mile or Hour 

– Flight Mile or Hour  

Background 

26 



Personal Entertainment Use 

• Who is responsible for calculating the Entertainment Use 

percentages?  

• Whose tax departments ask them for specific data?  Generally 

ask for all personal use?  

• Who feels comfortable that all the necessary questions are 

asked by their tax department? 

 

Polling and Feedback 
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Personal Entertainment Use 

• Sporting events 

• Hunting 

• Fishing 

• Golfing 

• Travel to Country Clubs 

• Resort Destination* 

 

What is Personal Entertainment? 
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Personal Entertainment Use 

• Commuting 

• Travel to a funeral 

• Travel for medical purposes 

• Travel for charity work 

• Travel for business unrelated to the company 

• Travel to meetings with personal advisors 

• Transportation between homes not associated with 

entertainment, recreation or amusement* 

 

What is NOT Personal Entertainment? 
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Personal Entertainment Use 

• Documentation of business passengers 

– Business agenda, meetings, purpose on flight 

– Contemporaneous requirement 

• Non business passengers 

– Are they Specified Individuals or their guests? 

– What is the purpose of there travel to the destination? 

– It there an itinerary for them? 

• Trip information for the calculations 

– Trip Leg Hours  

– Trip Leg Statute Miles 

– Live and Deadhead 

 

 

Data Collection – the Passenger! 
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Personal Entertainment Use 

• Any Officer, Director or beneficial owner of >10% of any class of 

equity security.  

• Anyone reportable under the Securities Exchange Act of 1934 or 

reportable if the entity was subject to the Act. 

• Includes family members or guests 

• All Specified Individuals are Control Employees but not all 

Control Employees are Specified Individuals 

• Review: Public Company, Private Corporation, Partnership, LLC 

Specified Individuals 
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Personal Entertainment Use 

• Any board or shareholder appointed or elected Officer of the , 

company, limited to the lesser of: 

– 1 percent of all employees 

– 10 employees  

• The top 1% most highly paid employees, limited to 50 

• A 5% or greater owner 

• Any Director of the company 

• Includes family members or guests 

• Review: Do you get an updated list of Control Employees 

Control Employee Review 

T.Reg 1.61-21(g)(8) 
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Personal Entertainment Use 

Facts:  Trip 1 has 6 PAX, 3 Business, Spouse and Child of CEO 

and Nanny.  Spousal travel as companion. 4 flight hours. 

  Trip 2 has 4 PAX, CEO family and Nanny for CEO ski 

weekend.  Documentation of business passengers.  3 flight 

hours. 

• Trip 1 has 24 Seat Hours, 12 business, 12 personal non-

entertainment 

• Trip 2 has 12 Seat Hours, 9 personal entertainment, 3 personal 

non-entertainment 

• Total Hours 36, 9 personal entertainment = 25% 

Example 1 – Occupied Seat Method 
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Personal Entertainment Use 

• Total Hours 7 

• Trip 1,  4 hours @ 0% = 0 hours 

• Trip 2,  3 hours @ 75% = 2.25 hours 

 

• Total 7 hours, 2.25 personal entertainment = 32% 

Example 1 – Flight by Flight Method 
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Personal Entertainment Use 

Facts:  Trip 1 has 1 PAX, CEO Business. 4 flight hours. 

  Trip 2 has 4 PAX, CEO family and Nanny for CEO ski 

weekend.  Documentation of business passengers.  3 flight 

hours. 

• Trip 1 has 4 Seat Hours,  all business 

• Trip 2 has 12 Seat Hours, 9 personal entertainment, 3 personal 

non-entertainment 

• Total Hours 16, 9 personal entertainment = 56.25% 

Example 2 – Occupied Seat Method 
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Personal Entertainment Use 

Same as Example 1 

• Total Hours 7 

• Trip 1,  4 hours @ 0% = 0 hours 

• Trip 2,  3 hours @ 75% = 2.25 hours 

 

• Total 7 hours, 2.25 personal entertainment = 32% 

Example 2 – Flight by Flight Method 
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Personal Entertainment Use 

• Treat deadhead as having the same number and character of 

passengers as the live leg that the deadhead relates 

• Deadhead between two unrelated trips requires a special 

allocation described in detail in the final regulations 

– Practical application: add both sets of passengers to the deadhead 

 

Deadhead Legs 
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Methods for Reducing Disallowance 

• Time sharing agreements 

• Recent FAA Nichols interpretation 

 

 

 

38 



Time Sharing Agreements 

• Company leases airplane with flight crew 

• Charges limited to: 

• Fuel, oil, lubricants and other additives 

• Travel expenses of the crew, including food, lodging and ground 
transportation  

• Hangar and tie-down costs away from the airplane’s base of operations 

• Customs fees, foreign permit and similar fees directly related to the flight  

• In-flight food and beverages 

• Passenger ground transportation 

• Flight planning and weather contract services 

• An “additional charge” equal to 100% of the fuel, oil, etc. 
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Allowable Charges 

• Hard cap 

• Actual costs 

• Additional 100% charge 

– Not included: 

– Variable costs 

– Fixed costs 
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Limitations  

• Large airplane (>12,500 MCTOW) 

• Turbo jet multi-engine airplane 

• Fractional program 

• NBAA Small Aircraft Exemption 

 

FAA regulations 
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Time sharing agreement requirements 

• In writing 

• Operational control language 

• Filed with FAA 

• Notification to FSDO 

• Carry copy on board 
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Offset entire disallowance? 

• Listed expenses 

• Non-listed expenses  

• Fixed costs 

43 



Nichols Interpretation 

• Allows company to charge certain employees up to fully-

allocated costs 
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Advantages of Nichols v. Time Sharing 

• Wipe out disallowance 

• Fully-allocated cost: FAA v. IRS 

• Not treated as lease 

– Not limited to large airplanes 

– No lease filing and notice requirements 
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Advantages of Time Sharing v. Nichols 

• Flights covered 

– Time sharing – any 

– Nichols: routine personal travel only 
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Eligible Employees 

• Time sharing:  any 

• Nichols: 

– Nature of employee’s position 

– Board determination 
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Ongoing Obligations 

• Time sharing:  None 

• Nichols: 

– Maintain and update list 

– Determination for each flight prior to trip 
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Ability to eliminate disallowance 

• Time sharing:  probably not 

• Nichols: 

– Disallowance for specified individuals 

– Nichols eligibility is narrower 

– Can eliminate disallowance for 

• Eligible employees 

• Not all specified individuals 
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Time Sharing v. Nichols 

• Even with Nichols arrangement, need time sharing agreement to 

reduce disallowance 

– Ineligible specified individual 

– Non-business not qualifying travel by Nichols eligible employee 
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Time Sharing v. Nichols 

• Amounts paid subject to FET 

• 7.5% of amount paid 

• Applies to both arrangements even though not commercial for 

FAA purposes 

• Administrative burdens 

• Not my job 

Federal Excise Tax 
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Charitable Flights 

• Charitable contribution 

– Money 

– Fair market value of property, not fair market value of services 

– Actually paid 

– But for test 

– Gratuitous 
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Disallowance Issues 

• Direct operating costs 

• Maintenance  

• Depreciation 

• Insurance 

• Other fixed costs 
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Advanced Personal Use 

What is the term for the amount associated with a personal flight 

“perk” that is reportable in the Executive Compensation Table of 

the company’s proxy statement? 

A. SIFL 

B. Direct operating costs 

C. Total expenses 

D. Aggregate incremental costs 

E. None of the above 

Review Question 1 
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Advanced Personal Use 

Every company is required by Federal law to have a written aircraft 

use policy in place prior to non-business use of its aircraft. 

A. True 

B. False 

Review Question 2 
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Advanced Personal Use 

Which of the following is a Specified Individual? 

A. A 49% partner in a two person partnership 

B. The paid nanny for the Board Chairman’s child 

C. The brother of the Chief Financial Officer 

D. The spouse of the CEO 

E. All of the above 

F. None of the above 

Review Question 3 

56 



Advanced Personal Use 

Which trip most likely creates a deduction limitation? 

A. Two district managers traveling to play golf on empty seats of a 

business trip.  Three seats occupied for business.   

B. The CEO, spouse, child and paid nanny travel to Omaha to 

attend a Board Meeting of another company.  

C. The brother of the Chief Financial Officer (CFO) accompanies 

the business passengers to the Kentucky Derby. 

D. All of the above 

E. None of the above 

Review Question 4 
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Advanced Personal Use 

What is the maximum allowable timeshare reimbursement amount? 

A. Two times the SIFL amount 

B. Fully allocated costs of owning and operating the aircraft for the 

flight including crew and depreciation expense  

C. Whatever the CEO says 

D. Direct expenses of the flight, excluding crew costs, plus an 

additional 100% fuel  

E. The fair market charter rate  

Review Question 5 
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